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1) 993 3884 F4°l 2 AEAQA A2t FAS. VY §215~§244 A=,
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o A oA APY THERAM & F UKol FE TRH B
AQHRE BHoz FAY 1o wE HEE AN A AL
v B3 L o|Ent 4RY UYAIEN TRESHMAA 4
o] 44 BE¥ F e AR KECI=2 71&9 AR
FE2E 1 R3E E237] §E7) BEold.

uetd, ARE 9 AdAde AL H3de o|AA =9
¥ FiAHES HiRe B¢ mFEY oE BEEE 549 EREV ¥
233 A/? "WAe oY BHE S+ EHFEY U=
FERAC|EE Astaxt doh. REEY TPE RKstn FHHY
9l M7l E 29 3" (“one of the most flexible and innovative
mechanisms of United States environmental law”) ¢l ZF Al o] g2
A F ojd AL k[l T ko] LB 3 o]
B2 o] Ht=A] Bidtojol ks FHIAT $8 At o
mautgl Ado] 71xsn Yok, FEFAEC|EL o|HF A 7]
28 ZEAY 253 WG EFAHA AU 2FANA &
Ea2re HEE THdd 49 FHREELS U EARS NFE
A8t 2 2fAA Eeslol oz olg FAFLY 4 &
W, BEHRY Ade] $a vl FEY TEMS =R AHA
o] B3 E Wste W 4ozt AYHE HE FARAY]
Bas En3lx gol MYe Bi¥ el EAA gz
AR EHFe 9 A9 FiEEA v @BRE A3 &
BAE iy #PE AA =Hol o] MEE FAE ABHAY TR

2) ¥4 #Y FAEe L8 ) KAMEH (Public Interest v. Property Right) £}
gz =488 F U3, BRED B £F FT7E% o8 A2
A BES 3 e AAMESY A9R Pald dizie] A HA T
EEBAAA 24D AR HNE BAE + dertd 2 2¥& #F
2 e Helth

3) Ved P. Nanda and William K. Ris, Jr., The Public Trust Doctrine: A Viable
Approach to International Environmental Protection, 5 ECOLOGY L.Q. 291, 292
(1976).

4) ##%, The Public Trust Doctrine and Global Commons, 6 (Unpublished
Dissertation, UC Berkeley, 1995).
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HA2 AHE7] A3t 7|2 FAHE ¥ 4 8 He Aot

o] & vFYAY FFAE0E9 7183 &3 (fundamental
framework) & 3o} o] HEige] F3olM FHde BAEAE IH
el 6% EHEBOE J4E  UeAE d¥Ee W 2 &
Hol Sk, A1FeM e FFAEES NHA3tR, A2F M
FEAE0| o] FFA HELE F v o8 7HA 24, &3] 1
BEE 3 FERECE U8y HF 48] & EReItI: HE
g & Use AvEL, A3FME 2 dd A&E F e
EEN B 2 TERS AEL, vAITReR A4RdXE ¥
2 v HEHUE A4 ddHes & F e BEN RE
g A¥E7ZE $,

1. w59 AIECER

AK B

sjZde 5148 E3Asolge] drke Aol AlAsEe],”
FEAG|BL BPsT, DU Y2 EUYD Uh° FHe
Srgo] TRAY|BE EHHAL LAAYAD,” }BE o &

5) Charles F. Wilkinson, The Headwaters of the Public Trust: Some Thoughts on the
Source and Scope of the Traditional Doctrine, 19 ENVTL. L. 425, 426 (1989) (“[t]he
federal public trust doctrine announced in Iliinois Central. R. R. v. Illinois, 146
U.S. 387 (1892), and the varying, state-law based trust doctrines total 51
separate public trust doctrines”),

6) UlF9 zZ Mol FFUee| 28 ABEI]) AYME & Fe A8} A
t}. Comment, The Public Trust Doctrine in Wisconsin, 1 WIS, ENVTL. L.]. 105
(Spring, 1994); F. Lorraine Bodi, The Public Trust Doctrine in the State of
Washington: Does it Make Any Difference to the Public?, 19 ENVTL. L 645 (1989);
Michael B. Huston & Beverly Jane Ard, The Public Trust Doctrine in Oregon, 19
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ENVTL. L. 623 (1989); Scott W. Reed, The Public Trust Doctrine in Idaho, 19
ENVTL. L. 655 (1989); Deborah B. Schmidt, The Public Trust Doctrine in
Montana: Conflict at the Headwaters, 19 ENVTL. L. 675 (1989); Note, The Public
Trust in Massachusefts Land Law, 11 B.C. ENVTL. AFE L. REV. 839 (1984);
Comment, The Emergence of the Public Trust as a Public Right to Environmental
Preservation in South Dakota, 29 S.D. L. REV. 496 (1984) [©18}, The Emergence of
the Public Trust]; Margit Livingston, Public Access to Virginia's Tidelands: A
framework for Analysis of Implied Dedications and Public Prescriptive Rights, 24
WM. & MARY L. REV. 669 (1982~1983); Note, A Tidelands Trust for Georgia, 17
GA. L. REV. 851 (1983); Comment, The Public Trust Doctrine as a Basis for
Environmental Litigation in Louisiana, 27 LOY. L. REV. 469 (1981); Comment, The
Public Trust Doctrine: A New Approach to Environmentalism, 81 W. VA. L. REV.
455 (1979); James M. Olson, The Public Trust Doctrine: Procedural and Substantive
Limitations on Governmental Reallocation of Natural Resources in Michigan, 1975
DET. C.L. REV. 161; Bradford W. Wyche, Tidelands and the Public Trust: An
Application for South Carolina, 7 ECOLOGY L.Q, 137 (1978); Comment, The
Pennsylvania Public Trust Doctrine: Its Use as a Restraint on Government, 13 DUQ.
L. REV. 551 (1975); Comment, The Mississippi Public Trust Doctrine: Public and
Private Rights in the Coastal Zone, 46 MISS. L.J. 84 (1975); Comment, Public Trust
as a Constitutional Provision in Montana, 33 MONT. L. REV. 175 (1975); Leonard
R. Jaffee, The Public Trust Doctrine is Alive and Kicking in New Jersey Tidalwaters:
Neptune City v. Avon-by-the-Sea, A Case of Happy Activism, 14 NAT.
RESOURCES J. 309 (1974); Note, California’s Tidelands Trust for Modifiable Public
Purposes, 6 LOY. L.A. L. REV. 485 (1973); Comment, California Beach Access: The
Mexican Law and the Public Trust, 2 ECOLOGY L.Q. 571 (1972) ()&}, California
Beach Access]; Note, State Citizen Rights Respecting Greatwater Resource
Allocation: From Rome to New Jersey, 25 RUTGERS L. REV. 571 (1971).

@8, Z el FFAHeI8el AR e EYE AWEI] HAAMe
David B. Hunter, An Ecological Perspective on Property: A Call for Judicial
Protection of the Public Interest in Environmentally Critical Resources, 12 HARV.
ENVTL. L. REV. 311, 369-70 (1988)& 3%,

& E9, “[i]n essence, the public trust doctrine commands that the state
may not abdicate its duty to preserve and protect the public interest in
common natural resources,” Gary D. Meyers, Variation on a Theme: Expanding
the Public Trust Doctrine to Include Protection of Wildlife, 19 ENVTL. L. 723, 734
(1989); the legal theory “[involving] filling or disposition of submerged lands
to private or to allegedly inappropriate public uses,” Joseph L. Sax, The Limits
of Private Rights in Public Waters, 19 ENVTL. L. 473 (1989) [©] 8}, Limits of
Private Rights]; ‘“certain defined property is held by the sovereign in trust for
[the benefit] of the public,” Nanda & Ris, supra & 3, 2969, a doctrine that
“legitimize[s] restrictions that might otherwise be constitutionally dubious,”
and serves to vindicate “government regulations, in coastal and wetland areas
which might otherwise be challenged under the taking clause,” FINDLEY &
FARBER, ENVIRONMENTAL LAW IN A NUTSHELL 273-96 (1991), 279, 92%;
a viable legal theory to “take the government the public guardian of those
valuable natural resources which are not capable of self-regeneration and for
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8)
9)

10)

which substitutes cannot be made by man,” Bernard S. Cohen, The Consti-
tution, The public Trust Doctrine, and the Environment, 1970 UTAH L. REV. 388
(1970); “the state as trustee for the public cannot, by acquiesce, abandon the
trust property or enable a diversion of it to private ends different from the
objects for which the trust was created,” State v. Cleveland & PR.R., 94 Ohio
St. 61, 80, 113 N.E. 677, 682 (1916); the public trust doctrine, indeed, “imposes a
duty upon the state to protect navigable waters and the lands beneath them
for the permanent use of the public, not only for navigation and fishery - but
for ecosystem protection as well” and subordinate private right involving
public trust property to the public trust obligation, Joseph L. Sax, The Search for
Environmental Rights, 6 ]. LAND USE & ENVTL. L. 93 (1990) [] &}, Search for
Environmental Rights].

Wilkinson, supra &t 5, 426%.

H,

Abd iRl Mol BAYY dAE FFUEoIEY =YL BRE AFH
Actn s A o] ofyo}, Richard ]. Lazarus 247t A H Pl 2,
Sax RF7t 29 FFAEGe| e Y & 23 U FA FE AW
BAYolY MHEARS o= A= Ao delA ¥kn BHPREY (EPA) 2
EZAAE g%t Richard . Lazarus, Changing Conceptions of Property and
Sovereignty in Natural Resources: Questioning the Public Trust Doctrine, 71 IOWA
L. REV. 631, 690 (1986).

Joseph L. Sax al5-ol 3] @F =8, &, Joseph L. Sax, The Public
Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 MICH.
L. REV. 471(1970) [e1#}, Effective Judicial Intervention2. 2 &]& 198549
& 7122 A 4049%¢ /M AF 48 e8E T 4AZE A7)
uj A Zt}. Fred R. Shapiro, The Most-Cited Law Review Articles, 73 CAL. L
REV. 1540, 1551-53(1985). =% Sax 49| =8& HAE 33709
Q1857 % &} Michael C. Blumm, Public Property and the Democra--
tization of Western Water Law: A Modern View of the Public Trust Doctrine, 19
ENVTL. L. 573, 574 (1989).

Cohen, supra & 7, 3884,

ol ¥ AFF AAAY Fols AEHo2 FFUG| @0 3] HEH
of & #td - 7 - ZdM, S Eois VST ARY B EE -
AR A He FHA (federal public lands) - 4] 84 (drinking water) F
€ X@dn, 2 ¥¥e A Eold Aes Hdd
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) e gHeEFIRS 4 dFe BHERIE (A8 THe) F379 &
FolEA Z& AREA #ATE & dose 7d) AloldA #
YL 7] A8, FRAEEL O 2fAA 2 A &
Ao BEaEA FAIY FHEALZAY FABKE RAIY
€ Holth” FFAGo|&o| % /AU AAALY FrAHE
HE flRez &Aooy 1 A9F % E Hed i HE
o] HolAA] && 4 UN™ Aol

uFe] FFAG0EL 1 B E Fu e Frkkoly BEHY
B wRA7IA 2 MAT7HE® Kk (navigable waters) 3 R
(shorelines) & B3 3t1 #287] #3o AFHAL ® dHd =
Ao FEE 717 vFeAN Z3t wide §4& $£48A a )
HA 29 o|E 7MEaHA &9 ME Tl YA 25 & Ue 2
€ ¥°] ¥5224 HERE UR JFe 48L . oA,
BE FA vlgdAM Y 93 A A 77 ddn W
A 2 AR fAHS B33 £ 98Ut U Aol ¥

ol 2] & KKK (water resources) o] AAAQ JIAE AT F£X
Bkt 1941710 Eolst FFAH| &S LAHATZ] AlREAL,

11) Wilkinson, supra & §, 4269 (private land owners expect their titles to land
and water to remain secure, and the general public expect that most of its
rivers will remain rivers, its lakes, and its bays), FFAlgol &9 Yl 7
%o @8l Sax, Limits of Private Rights, supra 3 7, 473%-§ %=

12) Cohen, supra & 17, 388% (“public guardian of those valuable natural
resources” ),

13) Nanda & Ris, supra & 3, 297%("[o]f all the evolutionary lines of the public
trust doctrine, protection and control of navigable waters and shorelines is the
oldest and best developed”); Wilkinson, supra 3 5, 426-27% (“[b]y the
traditional doctrine, I mean the trust principles that the United States
Supreme Court has applied to those watercourses that are navigable for the
purposes of title — those watercourses whose shorelines, beds, and banks
pass by implication to states at the time of statehood. Those natural resources
were the subject of such leading nineteenth century cases as Shively v. Bowlby
and Illinois Central Railroad v. lllinois.”).

14) Wilkinson, supra &F 5, 437-38%.

[Wlater was a unifying factor for the Nation. Rivers and lakes -
facilitated trade, allowed immigration to new areas, and established
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oo g ol Z& o] Z} JHEo] FFUGOIEL iR
¥ R HlEES] ABeR $Hdtd FFAUHEL 2 A E
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gate o fidAd TG gu)s qE¢E B FH3
ol#3t7] A3te viuiPde] FFAGo| 8 AF 27] HHHEBRS
A3 ABEnA g

B. 334E0|E2 Ml

1. F3A%|E B9 A3NFAH ulF

g TAde AL V&Y BHoE AEA TAse A
P AA3 dgH & 7] W&o & LENS HAHA &
E ¥4 JelA Afefy REME TR HAdtd =& o
o ML R T3 o224 F AU AHE =Edeic F
a9 7118t @A vFeA FFAUHE0] HESHA € d
AL L MZBeA BYF 7 HES A9 F <t T3}
oo} & EFHIel YaMdA g +

a e AR Ao gqiRE ZFg2, HATZ Y FAjolee] =
& B3 HAEHRAT. o] AF AFM AN2E MHPFE 74
e H 4FF ANEY 879 we, BBYFE JNERE
(statehood acts) 3} +HsMAEE (land grant statutes) & Faho] NP F
71% #¥9 €83dn AIHE AWYF 4&F EA F YFE

communication lines among the states.---

-+- Thus, the ribbons of waterways tied the early nation together —
economically, politically, and symbolically.

Id.

15) FRAE|&¢ AAF o # Wik 9 HEEkes A7) 9894 e,
Jan S. Stevens, The Public Trust: A Sovereign’s Ancient Prerogative Becomes the
People's Environmental Right, 14 U.C. DAVIS L. REV. 195, 226-230 (1980)& 3%,
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MARANA GAFAL® 28u, o] MlRES HBREL ¢
A8 EA e AN #AT ted FA9] mEk ®F5e A
(ownership of the beds and banks of navigable watercourses) o] ] &
of A¥ FAH3A ol 1 A Ade] BAJ HUAS. mlay
HiYL o] AFH MEN ARE dAE A7 AR A
O3 flgste Aol WM 4 3 Bo A2 RS
dx BFem,' o EAs HZxE EAE Pollards Lessee v.
Hagan AtZio A ik 4% 98716 @ 799 43 A
9 FiEHES HF 71329 93 (the 'equal footing' doctrine) — AJ &
M S8 JI9E dWe V&9 Mg FAHez 443 HE
& 71% sl 7i]lEted ol @tk 9E — o 93t T AF
o JHEF FAFHLz olAHIAGL ool e #RkE Hn
7 L=

old] 247 ¥n nAPRYPEL E H& T8 PAHA 4A
AR FeF BEE FAed, AL MR 21 FrAHC]
FAHAT L QB AEH Ade HAE WA HHT Aot
%, dEF 48 93ld JgPE KM (waters affected by the
ebb and flow of the tide) #5to] ol : ‘AlAA 38715 E 2 (0]
W KiK' (great rivers and inland seas which were navigable in fact)
M= WA T 2 pigHlic]l FAEUATL #AG Flo|h

olZg #rEC] HRE FYL AR FAG Reldh. 2R
g B4 X, a3k A 279 vAdwe 32E2 v KE
F e vdE e $EE 35 9 73 #d€E S Add
FrAfc] oHF8 dizigle]l WA Fe & MEFAAZ dol7t

16) Wilkinson, supra 8 5, 439-42%.

17) Mg TiHEREe] Y48 AWAR £RY EXTE oAt ers
olo] E¥HA @ 343 AR AL AYIRA e dol sl
2 & o] BB HY Aol MW AL 4 442-439.

18) Pollards Lessee v. Hagan, 44 U.S. (3 How.) 212, 230 (1845).

19) Genesee Chief v. Fitzhugh, 53 U.S. (12 How.) 443, 455 (1851).
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A Hdoke A& Ivi¥d. el B Tl g ol
Zol A3AY HEE Y AL FEZ 4AHA AolojA, 1
Zgo2 e o AFE A Uy ERN ARE 258
¥8AE A =7A AR AAT 23T A7 2ode
HE S o, &F, 4% 8% 2F o] AFY ALE F3d o
FREE 718" WA, Eixe YU/MEE F B
¥ EX O @ MEFe] Wik HAE FASHAT MNP FIL 2
EAE vIEUE AHRE T ES NPF REY 3T MRS
7hete A& LA 45l ol 22 MARY APE Adde H
W T IR =9 dAHE Aol w2 FFAUH 8 Aok P

2. Hlinois Central Railroad v. Illinois

1892d9) mlAwiygde] HA3g Ilinois Central Railroad v.
llinois™ AlZA& FFAEo|&o] 7HAle AR AN JFHe Ay
B}3tA BodFE A=A Aldelrt, 18699 dExolM e
1,000 lolA7t d& AAdcz dAd 7IXe EXE llinois
Central Railroad2te #7199 4=dte 2HE WHT, o Idd€
EXNe A7ta §7 de e @R vjAtEe] JEIEE A
g AAATFE A AR #HFste AolAed, 1 A7 ZF
29| mt2ZAolf g AFe F ujoln IF WA H=2}E
gl Eold AAY AR Ee vF 74A9 YEHIZEEE uet
oA #7AY AR Ree Ar|Fgoin @ ¥ Dol 9
e 499 =& 2o 27 o] BAYEE 228 RHHAIL o]
Illinois Central Railroadv 1 488 T3 /L& A 7814t

20) Wilkinson, supra kt 5, 4489,
21) Wilkinson, supra & 5, 449-50%,
22) 146 US. 387.(1892) Sax il o] Alde] w|ZWd] loiN 744 ZPee
Adolete o Bel#ir}, Sax, Effective Judicial Intervention, supra 3 9, 489%
, I}z,
23) Illinois Central Railroad v. [llinois, 146 U.S. 454%,
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] AWdHEe A AFtn §79 o A #HEE mEH
#irtel BrEHEe] delxoli HR MHAR TA FAld BAlHo
2 olAXfthe Illinois Central Railroade] F#%4& wWolE ) »
au, Ekre HE 8 EXZF QAR olJE dxolM F
Fo &frd £@ doigtz AlFtng T gz YEEZEE
AFEE A/ AIdelA FAddte AL HifT BEd 7&d +
Ae HelBe] HRE X7 ¢ A Zoa wad F gy 2L
HBE #lE R

(The states title to these lands was a] title held in trust
for the people of the State that they may enjoy the
naviga- tion of the waters, carry on commerce over
them, and have liberty of fishing therein freed from the
obstruction or interference of private parties. - The trust
devolving upon the State for the public, and which can
only be discharged by the management and control of
property in which the public has an interest, cannot be
relin- quished by a transfer of the property. The control
of the State for the purposes of the trust can never be
lost, except as to such parcels as are used in promoting
the interests of the public therein, or can be disposed of
without any substantial impairment of the public
interest in the lands and waters remaining.”

Ehe ol AR WL BHAAN MARE SYted
B 9 10 99 g3 e A @RS Ffe] #HE AL Ao ¥
Ad EHRAAE I8 5 o o Agxite Ae3 #@e
€ AF o2 HAY &d W A2 1 FHIAE XEe A
o AFdcdn FAHADL P HEiEe volrl old R/ Y=
gd3oz RA/Fss 8§ ASE A U AgdA e

24) 146 US. 434-359,
25) 146 US. 452-539,
26) 146 US, 4539,
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ol Wy Ef/HEHHY RE $Ysked £99 B 1 H &
o] It} FAIFH .

Ilinois Central Railroad Al ©]9} o] /IR H EHTAAE
#elshe Kighd XS P 3o #9¥ AL MAF FiF
F, MTA JA ¥t £9 9 1 FAEA 9 A &
ARz MR ojHHUHe EFRES olEold wF AW
AN FiE) % ERE AT AFE AAAY fd F4A
Hog FHEUAV ¥YHUUE ERBE =& ol& HidHof
g oF YT @RY AR mEE neistdor doe Aot ¥
H| & N R @A gt He HAY AFE /A A
A FE FA A4 (FYrteE £9% 2 FUEA)E
WZFol PtEUE AHEE & A e EFEEmC] WHHA #
& X BG5S € JFE FEsta e Aot 43y &
e BAe, TAFHeRE HFRIL 8§38 e F F242 T
Sl 175 %% (a set of minimum standards that can be expanded, but
not contracted, by the states) & <] 0] gt} *

Ilinois Central Railroad Al o] AAZ MAFREL 43 71X
ol pPEe] sk R MY ke Fiq FFUH|E
£ g HEAA g 2 A9 FFAF| 89 HEE dE o8
vl AEgU-E PPrte F9H% 1 B EX FAE Holy
23 BAE AE9AL(AAd (T & EHHA HUL, F
FAgo| 2o o3t BiHe iR HA: ¥4, ¥, =29
XA gn HAdolA, vF 7kx, AHF 71 F& EHEA
AU ? g MM e FFAGe|Eo] BHALE Al B

27) 146 US. 4554,

28) 146 US. 4359,

29) Wilkinson, supra &t 5, 459-64%,

30) Illinois Central Railroad v. Illinois, 146 U.S. 4539,
31) Wilkinson, supra § 5, 46409 & 164.

32) Id, 465-669.
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#& M} 322 Bl F& A MoroLake A1 #4871
z go.¥

3. Mono Lake $i
F3A o] 8L Ilnois Central Railroad A}3o] A n@A o 14

7ol A71E o] A& B3t EHEmo2MY FEE S5 E

Ho Fr}, o] Al GAIT % FFAEEL M F oJH K

By #HE FAte 7S AAWI R A MERIL B

T8 Fd3en T W o]F AAde HEHY HROEA 7

dctn & § Ak o AtdelA Californiaffi g 4L Los

Angelesitiz} ¥ JHEEslA 19403 %8 BE&3n U Rigo]

agkz &8 Solzte 471 WS Wkel A HAEAHE

(appropriative rights) o] FFA=o|8¢& A &3t FATL =

LATS FkERES 79 HAdZclsn ¥ ¢F &dd TNEA

#E B (prior appropriation system) o] 2]3te] QAFE He]oA LA

He § 0 AFAM Mg fAo Yoy HF dvtER BT #

ol & & At Y, LAHY FEEY &9 AHEe § T4

o KirE BASA Bol=F L o] £4 ETe B 49

UGN E sste ZAAE 2YAYUt. Exdold 359 AHA

B g S ¢ AABASAI FRE ANY o] AldA, &

dut @Ro| o|H & N HAE Biste U AR YE 2R

33) National Audubon Society v. Superior Court, 33 Cal. 3d 419, 189 Cal. Rptr.
346, 658 P2d 709, cert. denied, 464 U.S. 977 (1983). o] Apzle] @t MY
=3& Jan S. Stevens, The Public Trust and In-Stream Uses, 19 ENVTL. L. 605
(1989); Note, National Audubon Society v. Superior Court: The Expanding Public
Trust Doctrine, 14 ENVTL. L. 617, 6230 & 3=,

34) District of Columbia v. Air Florida, Inc., 750 F.2d 1077, 1083 (D.C. Cir. 1984)
{the public trust doctrine “has evolved from a primarily negative restraint on
states ability to alienate trust lands into a source of positive state duties”)%}
National Audubon Society v. Superior Court, 189 Cal. Rptr. 3569, 658 P.2d
7197 ( “the public trust - is an affirmation of the duty of the state to protect

the people's common heritage of streams, lakes, marshlands and tidelands

)&l FE




204 WM N, — e

A AQ RN SiEEstolM AFE HAREERY B BE
& N7 ckn BAEAT. o] 4FAA HRE Add FFA
ol g2 ‘B UG BEE FFANY 2EE TF FH3
% E 9718 A €%

Californiaft{ti g 9] ol ¢} 22 WMWY EHEML o& iy
¥ 9g @R NAsF oW Bed Aot FFAE| 89
AHd% Mono Lake AlZiZ} 28 A%H AL o/ © EHA
¥ BRY ANE 4A 8 AL "INz vady e Lol
t}® g fiddME vFelA 1947] Fute] HAEQ FFAEG|E
o] o B AL Wy AXAY EEHy WHE =W B2
Lig= 3

4, FFAAYol g UA
- 19AM17] vlFoM 9] AAxYe] &8 HEMIEEME (laissez faire)
o] o) mat BARTE 1 o8 9 el ikl ¥4 AN
o gEd, FREe FPEE F94& TFF LK H (public
lands) & FAAS €22 ojHdete 4o 4A 2EHYYE Hol A}
Aolt},® ojze AL wimd ZHd7A oo ezt 1960
023 19708 2o A FF3 WA AFRed 2AL B
FFel AgHQ ZAe 1A% Ao oAt w2 EREC] 1TK
Fe) 8o 7lddte AE ¥713 3 208 (public interest) X 59
AeHel AEE BESY] AARE Aot ¥ BRER ARE B
TE AYd e THRNE A2 FRE AVNTo2N B

35) 750F.2d 10839,

36) GEORGE C. COGGINS ET AL., FEDERAL PUBLIC LAND AND RESOURCES
1AW 323 (1993).

37) AME A2 see Note, The Public Trust in Tidal Areas: A Sometimes Submerged
Traditional Doctrine, 79 YALE L.J. 762, 769-70 (1970) [} &, Note, The Public
Trust in Tidal Areas] 3.

38) 4. 2109,

30) Sax, Effective Judicial Intervention, supra & 9, 473%.
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Wit RAEe HFE §A8 & A& 8T73HHE Ao BE,
of P =AL AAAHY o4 % Held AY EuFe I 2
Aol e Aol

ol FRE AWAANGE HE ANEE AEALERE §H
3 BRY #4& §4R3d BAE 71 4+ e 4AFHA ¥
o2 3AY ¢ Uy, 23 dFF AR HEREC HEEA
H4A BET & Jde EHEERES ndste 3o dadA HIA
O AR A ol ¥ MRl ofFte] mtE FHAEHZE f O
SR e, AE] HEI|E LBA FFAEo|ENo| AAXYH
2 ZAE HEAY F de BN EHERCSE, BRSC] 4vA
oz o2 F 9= BT WHE A”E (“the breadth and subs-
tantive content’) & 7FA 2 YW Aot ulE o] EAjo] o n
FoA a2 FRE AIFEC] FFAG| 8 A& F=AE AT
g}, Yolrl, FFAE|EL im0 FEEAFEE (Non Govern-
mental Organizations, ©]3} ‘NGOs" 2} <3 %) E°] RHHFLE F
e B7AEE HolA 8% dAIAAAA A A F YA F2
24 159 BAE $73E: EAZ olne o AFsHHL.? F
FAEo| o] A 4H uig o] Aglo] #FE AzEd 1 A
#4971 gdE ¢ UMY Ax ut2 o] EA 7IUddte Aol

5. €212 #AZ A2 2| (fiduciary duty of trustee)

FEAEo| o] AFAHQ EtkoA W Ad FAAM 71
Z8% A& FIEA FEEZA FHEY (fiduciary duty of
trustee) o]tt, HERS FBEE HAstdq AEH Je AIAY, F
Fiol Brlsstn Qo] a1 e UE & e AFE Ad
AQog woty 49 BHKIME (trust resources) o] e} F&A<L

40) Cohen, supra §£7, 388%.

41) AME AL Sax, Effective judicial Intervention, supra g 9, 4T74%; Wilkinson,
supra & 5, 4729 =,

42) Sax, Effective Judicial Intervention, supra 3 9, 473-74%.
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Bffe 2o #RALE BAIR) 5,9 o3 E #AEA 9
Fe AgAdY Fod 3o 2die Aol oMzm 222 1
#2 o T8 AN oYL £ e Aok ¥

°of e #ARY 47t FHAALZ YA BFE T
@717 FEFAGL Y @ vF W Hauo YA € 5
= U.C. Berkeley th 29| Joseph L. Sax 4o maw HRE= 4
A9 #A2AMY dFE U] HHA deH 2L A A ¥
B Ak wer:

First, the property subject to the trust must not only be used for

a public purpose, but it must be held available for use by the

general public; second, the property may not be sold, even for a

fair cash equivalent; and third, the property must be
maintained for particular types of uses.*

obf2 & Higols dviztz 8 uEte AMBY 2 EQ]o]
E7He® Aol 25 743 BHRoZ AAHE Ao2E ug
BN e TIUHEY &3 W AL/t ANEIE g,

43) Cohen,supra B 7, 388%,

44) Phillips Petroleum Co., 484 U.S. 4699 ( “this fiduciary duty can only be dis-
charged by the management and control of property [and] --- cannot be
relinquished by a transfer of property”).

45) Sax, Effective Judicial Intervention, supra §% 9, 4779. £ & Hayes v. Bowman, 91
5.2d 795, 799 (Fla. 1957) = 3=.
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1. AAREERS 95 W METHE

A F E

Sax AFE FFVEGo| &9 HFHoln EHAHU "ol AL
WY o] Hame Uyl oF, AFA 2%, €L A 4B, B
FF25E 371 dolol 3te ALY R FHAY 5 83 E
Ag fFdste e 4% A8 & UAckn FFE v A
TG 8L EFE FHAT FEE F e Aol oM. 2
F2] FFAFAAANA A "EgEw H3AHe afel JHE ¢
27t e A%olEd, & B33 JHAY 5HYY o EF
23 FIgfEMo] E4:Ho AUE AAAY @& A/E JAE
+87F de ASEd A4 o)& A4 F Ude Ao a9 =
Aelth.

e 87 A3 A @AEAE AVl FFEF 3§
o SAYYUA A FEEM 8 A7l AF AR BIE
Az At v, Sax AF7F AHF U2 FFAG|&0] o]JF
Gol g BANAM BI7F a%EHE AR Bidte o &3
2ot 2L AT FFAGIEe] oJd Y= ALY F 3
¥ f¥EH: (comprehensiveness) & 7131 the A Aol €0

Ved P. Nanda$} William K. Ris, Jr.&= o] 2§ ZZAgol &2 H#E
ol detdte Az FFUHEE IARA HLT A& A
g bl . 28L UeH L F /R BAoE Ao FF
Aol gL FHBAEA ] stz JAYUE Hwez 2EE
F dtn F3¢:

First, its roots exist both in the civil and common law systems.

46) Sax, Effective Judicial Intervention, supra # 9, 556-5TH%.
47) Id. 5563,
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Second, as it has evolved in recent years, the doctrine has
qualities of breadth and flexibility.*®

¥x+ Nandash Ris7t AAE 9 F 717 B4 L o] Higel &
SU A E7ted € WA 8 Evha AGsie), 7)o Mk,
Rl 22 2 £ Iugel A ERES 3¢ 9 Jde &9
o] FILTTREM: (compatibility) & HEo]lnz} ft}, o] EAEL @
& utFo] Fedr|z o

B. ExK HR

3yt ojd EERoIY HIEKE =Usteia & W o e
of A Bxfy E7e ¢ S8 fusE $8 e 78
22 2rhkd HAE F KBRS A7 W ol #Ag
€ A9 EHEmS T8 &R AT E Ao] oy &
o HEo ol% 2 ojd Hige] JAA §FE 2 HR9 9
& 83 getstn 2 ARUAE oHdte o =fe] "ok

olA7IA HAEL AU FFAH| 89 RS ohkd WEE:
AA F3 FAT© FHAAE A7 72 HN ddHE A
Adel= 25 73, vid, #<te] SAE LAl 840 B
€ F & Edde FTEHE 7L UG.P ofd gRE L s

48) Nanda & Ris, supra Bt 3, 2969,

49) Cohen, supra g 7, 389%, FFAEolgg HAlAQ 4o @& =Fo
2 Patrick Deveney, Title, Jus Publicum, and the Public Trust: An Historical
Analysis, 1 SEA GRANT L.J. 13 (1976)$} Glenn ]. MacGrady, The Navigability
Concept in the Civil and Common Law: Historical Development, Current Importance
and Some Doctrines That Don’t Hold Water, 3 FLA. ST. U. L. REV. 511 (1975)%
A=z,

50) <& &%, JOSEPH L. SAX ET AL., LEGAL CONTROL OF WATER RE-
SOURCES 514 (1991); Sax, Effective Judicial Intervention, supra & 9, 4759,
MacGrady, supra & 49€ ¥=. $3 2 & Geer v. Connecticut, 161 U.S. 519,
522-523 (1896) (ZFA1®ol@e 2N§ ¥ Hm 2ehik, A9
W, =g 9y, 33 WEEd st =3, District of Columbia v. Air
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& Yob7l FFAH0| &L AREAMEAAN 12 J18E FE + o
1 FRsre .

FTEAECIES 71U E KEER XRE FHAANN T8 #E
F ke AL O&Fd 22 F /A AT AR T AA, oA
& FFAGo|E0] Holx 1 Yty AL JHsdtA st E
REES 7HA3 dve A& Juidd. 42, FTUH0E
FAAA NN pRACE LAGHHUTHE A HFo] BHE 1O A
8ol o &g F ke MZo| JhedAT. XM F
Aol 8L Aoz A 2uhke] aE AFTE Aol oY
28

FT3NG0)Eo] FEANANA ALHoz FHY olfre FUA
Aste] ANEC] BF AFE AAAYE H3Y E_4dE& FRo
=37 WEolg. ¥F AUE J3 #AHE sHA FES] g
Hag 24 fdn & & e Aok od AN & o ¥ E
2 dedA EFS &iFel THHA dent dvidE RFEA
o Aztyg % AdzHe] BE g8dd dF Hoske d4e ¥
Fo] FFAE0| 2 =YE HAY ¢t Fol vtz AT
87} it AT

30|89 Exry Bl FFE o Higel YEIEH 7
ZE olfzte o E%0 He A2 BEAT, Hn 8% AL
o] Eigol HulH A& ALE o VA He 943 HHT AE
e o FxE A8E AFte TFE AFA 4€E A €0
E Aot EF JAHA HFe FFAH0 e TA U B
ZQ de g FEsE U =30 €4, ] 29X e oA7AY o

Florida, 750 F.2d 1082% (1984) ( “the ancient roots [of the public trust
doctrine] meander circuitously back to Rome through England ") #3,

51) Stevens,supra 8t 15, 197%; Meyers, supra & 7, 734%; Arnold v.
Mundy 6 N.J. L. 1 (1821); Geer v. Connecticut, 161 U.S. 519 A}z,

52) AAIEF AL i, The Public Trust Doctrine and Global Commons, supra
o4, 729 A2,
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AHY dTE A8 HEolde dd TFAUE0 8 ¥F e F
7He4dE Jhedte W =80 € U HE A AvEz
L= g

1. 2vhk

2ok HATH R 22 B FEe dudFE H8d
543 2&3en vt wEA ol EH| AFE EX
et e 99t NFHME ADIAA €A 228 + UANE FEY
Af7E AFHA FAch Y Zopkd IR F2EY ol R Amu
(The Institutes of Justinian) & “Z7), ¥k, vic}h, oiedd 1 &gt
e AEL HRAEA dsid ARV #FEe Aot g FH &
Aok ® 2 A3 gdwdFe HE 1 Y Jeol g3E RAe
FUAA gt o] AAANE HH FHY & e #HAE A2
dheH, BExe e At HRALEA o2 g (Y& BE
stojol YW Aok ZehgkelA Z)UF w2 o] T3 FHHE
FAUH 22 Ado] U FFAEo|EL ¥R AH: ¢
th® dytiog B u, kB NAE Az e FRE v
L ol Zohgkd o3 A - RHPHoE FYS LdTin ¥
4 Ut

2. WiE .

2ok AAAASY opA7tA 2 ERE AAAME A dFo|
Fidte fIR 5 oF AL B8 HIsdof grke 940 3l
Aok, 27 EEEES 92 BEIl #K(tidewaters) o I¥
o]l mAe EXY FAME 7HA1 ln olE FAHE e

53) Sax, Effective Judicial Intervention, supra 3t 9, 475%.

54) The INSTITUTES OF JUSTINIAN, 2.1.1.

55) Sax, Effective Judicial Intervention, supra & 9, 475%W; W. A. HUNTER,
ROMAN LAW 311 (1987).

56) Nanda & Ris, supra & 3, 2979.
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AolojM EF F= 7bed Holgkn Beioh ™ a3, Bt =
T % 3 EXE Aol vlEdz AEE F e AL oYY
o oAl ZEHA, TFe gXE dutdiFel He e AYE
o83l Py, we, o2 FAY 4 g& I Wty Az
€ 7HE AL oMUY Aotk ® 24 ¢ 1 Yol EX #3
o AlRlA Tde2) 7} 9P dhe 53 AME (Magna Charta) €]
282 7igeiol Poh.% AeA ol st Ao w2
71 9EWEtolM A BEe WM o o JYHA ¢A
HAAedl, o2 Aue Asl IHE AL ANE HEY He
st BE Atolg] 71U B 719 P 254 9 1 L] EX
g 2rtAvle] F2rt BRE A B e et 95
ARlel He BEe oF EvEy] B FAHII HE 2
A9 e Al Ao we dHE AFF P B3] 493
W OEE7E BESY AUBASAA FA FIAR HxT 4Y
o 715t AjRle] Aelg AARAY 242 £ AR Aot P

o5 oA £ uiel 22 BFo A E A¥Ide 7Y
29 712 NdE TolEA T oAl AT HU FFAH| 89 7]
Z71 ® ZHolth, vlAW YU Martin v. Waddell Aol A m)F-o]
EQEF FAH nFRNEL 222 BRI HUR, B2 O
9 AAZNE RE FYeY B 1 29 FE TFELE A
€8 F e AUAHA A — Wiko] BUF ZMY Aid i
ARt BF3te AdAQ # — & ER3A dvtn #AIE b 3

57) Cohen, supra & 7, 389%; Stevens,supra & 15, 197-98%; Shively v.
Bowlby, 152 US. 119,

58) District of Columbia v. Air Florida, Inc., 750 F2d 1082,

59) Cohen,supra & 7, 3899.

60) Id;Nanda & Ris, supra B 3, 297-298%,

61) Sax, Effective Judicial Intervention, supra & 9, 4759, Nanda & Ris, supra &
3, 2989 H=E,

62) Cohen,supra # 7, 389-390% %=
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t}.® Stevens 7} A AY 2 &7 Yejo FEAEL ‘YIX F
el EHEel ¥ Moz, YWY € ¥ WK FrEHES &
" (as an adjunct of the ownership of the beds of navigable waters, an
attribute of sovereignty inalienable in its nature) 2 24 dAFHY
Ho|c},*

old HEEY FFUES HAle AA, FTFAUE 3o AH
E AgAde i@ Al de Tl Bt EAM JFEYe
Az, 84, A A N TH—MEI ALY Tyl o
e g & RAFa vk FFUE) 8L AR FEkM: (flexi-
bility) o] & @A Higelty. AYst W T,-EF Ade] 87
7t QESE FFAEGUA AddEe F8o Ml fste ¥
3E AFd o

8 vt &3 71849 wE Zoldte EokkdA HEE 2E
& An #2 uet Eko] wolEd 2UATY THY & S4o
Z AN ol HME & e FREHIA ZE TN
olgo] H|& 7] uetel HAA - ALY A A FFo] ThE RN
BEsn dASAT srete 1 7j8FQ Wi $8 deddx
A4E & v 448, df fidHe FFUGe 8o HRE
EES 7 d&E Ed £93 U] 39 ns o9
& velA FFAEolEE LolEHeA FL 19 HKT 7
& e 9 o8 #Hwel eAl 478 AvEsiE o

63) Martin v. Waddell, 41 U.S. (16 Pet.) 367, 367 (1842)(“[w]hen the Revolution took
place, the people of each State became themselves sovereign; and in that
character held the absolute right to all their navigable waters, and the soils
under them, for their own common use, subject only to the rights since
surrendered by the constitution to the general government’). =% US. v.
11.037 Acres of Land, 685 F. Supp. 214 (N.D. Cal. 1988) ( “fi]n this country, title
to lands subject to the public trust was passed to the States as the sovereign
successors to the English Crown™) 32,

64) Stevens,supra & 15, 2009,
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C. B3LE0|Ee| HEHEN i

A7 ZALG vho] S3d AMA Y BH o @REC] HE
TEAECIENF YA} e AYAT GFY ojFoz FFUY
o 89 7|&HQ EHEMSE ML Yk P o9 Fo| FFAEo]
€ B9 H@sol AAA 2A HA e A& diE v
7t FFAEEE A1 AE AFYAAY REHAAE A
A7 WEeltt, a3y, B 2EAQA olfre AHgEe] o= R4
23 JE ol AdAY] e 1k B A# JHNE ANF
1 olE EIdta EAY et doe A& AL} B ol

KB (waterways) 9} 22 Aol @ dut @RS #HL 2wt
o] fraEyobra YA I ABEAMEY oz FA
2H A9} ZF2TRME 2 FHE FE F Uk FEIA
TFAEI 9 HEFL Chin E§(249-207 BC)AHe] B &G
&HE Ay EERiY. o EfEdeMe B #dtd MAMER
AHHA F%3 Aol A4 e 2T FFEAE 23} °f
& FA%e Wges AlgHolor dd Aot ¥

otZeljlel yolxgotdAE HEEC] #K F& UFe dFR
o KiglAN AREA FYtn 1718 FE F Ye HelE oW
AY B¢ FRKT P oled ERIMNE M AFE /M2
Ao F, ‘olede B Y P9 7L &Y TFEAY EE
TALAA BZ o188 & A e ez "7 EF o}

65) Nanda & Ris, supra 3 3, 306%W. & uale] FFAEe|& B I A}
Higd Aolnryl fdAMe 4wty e g W. SIGLER, WILDLIFE LAW
ENFORCEMENT (2D ED. 1972); Comment, California Beach Access, supra &t 6.

66) Wilkinson, supra #t 5, 426%; Stevens, supra # 15, 1979 #=,

67) Stevens,supra § 15, 1979 =,

68) Wilkinson, supra 3 5, 4298 3= (U.N. ECONOMIC COMM'N FOR ASIA
& THE FAR EAST, WATER LEGISLATION IN ASIA & THE FAR EAST, 2109,
U.N. Sales No. E69. ILF.6 (1968)& &%),

69) Id.(T. ELIAS, NIGERIAN LAND LAW 48 (1971)& <18%).

70) Id.(U.N. ECONOMIC COMM'N FOR ASIA & THE FAR EAST, supra ¥ 68,
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ezt Abde] A B B, 371, B B3 LHHE
9 7hs4 & AW ¥Aste Aotk ”

ol A WA FEE Y7t HBEx B Bt A i Fol
e 4f 7HINE dH3dn JASE AHESY. ose €
B3] Exd @34 oy @ 24w 7HAE A3 UUD YeEol
ek & €9, $# vsh EF Z2 FoMoldMe FFA
go] g ojdtd Ridye TUH FAY HE HEF #F 55§
EERE itk 2 dee] §olu Be HRELE v 3FA
A AREA URE o drte €2 4 sle 287t AlEd o
' 994 WAz B3Ha Ik ® 2Ed #stde o 72
WEE 0T vl EHERE /M2 Ao ” dAax O e
ool didtdd Uut WRe AHE AP sled ol FHE
w3 Ay vFe FFAGBAS v KAk Foh

FRUEREL v Jdld o] &HE BHH FAG WY
MYFHES BEs Uk ErhkS AFE ZTF2dME o
g AdALe] BF g3 olgAe) ¥AH Ut " =@ B
< B E AAFY L oMY FEY TdA 932 ofxest EHKC
olgtel FAM=o 9=z A"

D. EREMYe 33LUH0E

FFAgolge] AA, Yt dFAA F8E JHANE A2 Ue
AdALE Riste o 2 53] 32, €A, o FHE 243

2119, U.N. Sales No. E69. LE6& 18,
71) Id. 4309,
72) WY A275%,
73) Nanda & Ris, supra & 3, 3059,
74) Wilkinson, supra 3t 5, 4298 =,
75) SIGLER, supra Bt 65, 7-94.
76) Nanda & Ris, supra & 3, 3054,
77 I
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71 1% $22 g AFE gAY E 2431 e @RI AL
A 4wt 2770 A dFEHe 4FRYG FAL 7§ FAgce
3A F A FH8LE JHAL A& A AE b Zo, o
I FR BANAEE 29 “softlaw’ o] o]27)7R] FHE
BERERES FFUEIEY A MA 84E 1 U2 3o Z
EXER o3 HAEY 2XE Y AL F¥3n Yo, 19
o2H A UFY BHAAN AFIdn dFHE FEAYY B3
9 B ojupAEte i 3t

ol ¥ HEEHE AAF oz F2 HY YEAHY BE ¢
BAE B¥2 3o $r}.™ oAd, 1958 Geneva Convention on
Fishing and Conservation of the Living Resources of the High Seas, *
1958 Geneva Convention on the Continental Shelf®’ 2 &-<llaj %y
(United Nations Convention on the Law of the Sea, ©] 3§},
UNCLOS)?o.2 HuAde §4 A9 9 F7/d &3 AZE o
FE odYA Fol 2ol o A 43 v, BIE
A & 7iQIE°] UNe| A2d g Aol AFAH T U
O old AUEL YEAUET ofg H|YEAYY I

78) BB F490) d3EHE BRREE, G, Y EREde —#K
FRIS Fdste] BREY 740 AFHA @ A4F A (Declara-
tions of Principles), #319H(Recommendations), A& (Guidelines) %2l B
BHME soft law” 2 @k, YA Axg HAMAME PATRICIA W.
BIRNIE & ALAN E. BOYLE 16%, A% I¥=§ HsiM & Pierre-Marie
Dupuy, Soft Law and the International Law of the Environment, 12 MICH. J. INT'L
L. 420(1991)& B¢},

79) Nanda & Ris, supra 8 3, 3079,

80) Convention on Fishing and Conservation of the Living Resource of the High
Seas, April 29, 1958, 17 US.T. 138, 559 U.N.TS. 285, T.ILAS. No. 5969 (entered
into force March 20, 1966).

81) Convention on the Continental Shelf, April 29, 1958, 15 US.T. 471, 499 U.N.T.
S. 311, TI1.A.S. No. 5578 (entered into force June 10, 1964).

82) & EY United Nations Convention on the Law of the Sea, Arts 192, Dec.
10, 1982, U.N. Doc. A/Conf.62/122, 21 L.L.M. 1261 (1982) (entered into force
Nov. 16, 1994) ( “States have the obligation to protect and preserve the marine
environment” ).
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2& BAE o3 YE Aol F4Y Pooh

NG ALEE AT PAE SEZ HRE B &0
g 1 £E7} A4Hn YE PAYE ALGE 2 12 A
AU AL T A4 MFEE Rolh W oldE e
8% $30) B¢ EREAIAE W=l AT PAbs
J¢ LYLERE BAE HIHY st NEEY 2FANE 2
& AYE YAY 5 Ah® FIolk ol BE Wayd e
Aol JlgAoz UAY, BB, FAHAY, Ex GAHY
g 22 Qe AQo2AA U o

zFRuscl e A WA FALAY Be ERER W9E @
¥, 2§ @A P84 — BRG A92ER A8 BAL

83) A<tES A& F=#A Nanda & Ris, supra i 3, 308-309%& Rl

84) Sﬂ"&.?.‘édl 2% dgd AYFL oY AYE ¢dHn gded 2
dz § 4 & Ao] International Convention for Prevention of Pollution
of the Sea by Oil, May 12, 1954, 12 U.S.T. 2989, 327 U.N.TS. 3, TLA.S. No.
4900(entered into force July 26, 1958); Convention on the High Seas, April 29,
1958, 13 U.S.T. 2312, 450 U.N.T.S. 82, T.I.A.S. No. 5200(entered into force Sept.
30, 1962)[¢] &}, the 1958 Geneva Convention]; Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter, Dec. 29, 1972, 26,
U.S.T. 2403, 1046 U.N.T.S. 120, T.1.A.S. No. 8165, 11 L.L.M. 1294(1973);
Convention for the Prevention of Marine Pollution from Land-Based Sources,
June 4, 1974, 13 L.L.M. 352(1974)(entered into force May 6, 1978); Montreal
Guidelines for the Protection of the Marine Environment Against Pollution
From Land-Based Sources, May. 24, 1985, UNEP/GC.13/9/Add.3,
UNEP/GC/DEC/13/1811, UNEP ELPG No. 7, reprinted in 14 ENVTL. POL'Y
& L. 77(1985); UNCLOS, supra 3 82, Arts 192-195, 197-210, 213, 242-244.

85) Antarctic Treaty, Dec. 1, 1959, 12 US.T. 794, TL.A.S. No. 4780, 402 U.N.TS. 71
(entered into force June 23, 1961), Art. IX, para. 1(f); Treaty on Principles
Governing Activities of States in the Exploration and Use of Outer Space,
Including the Moon and Other Celestial Bodies, Art. 3, Jan. 27, 1967 610
U.N.TS. 205, 6 1.L.M. 386(entered into force Oct. 10, 1967) [¢} 3}, Outer Space
Treaty] 32,

86) Outer Space Treaty, supra # 85, Art. IV; Antarctic Treaty, supra % 85, Art.
V(1); Treaty on the Non-Proliferation of Nuclear Weapons, July 1, 1968, 21
US.T. 483, 729 U.N.TS. 161, T.1.A.S. No. 6839 (entered into force March 5,
1970) A==,

87) 4@ &9 Convention on International Trade in Endangered Species of Wild
Fauna and Flora, Mar. 6, 1973, 27 U.S.T. 10878, 993 UN.T.S. 243, TLAS. No.
8249; 1969 European Convention on the Protection of the Archaeological



AHMIAGH Q4N WATHEE 207

o) 7o Bul — wiold B 18 8A g Ho] Aot
ayy, oE § EHERe FE £3A %e olEut Ik HEM
(&9 “non-allocated global commons”) o] #dd& B BREEH
7} 3340|189 F WA FAHLALE FYT Aoz meopgc)
ol & &9, Outer Space Treatye +F379 7/E 9 o]§2 2 A
ol #HES AIRE f%td FYsojor & I HubId
ot Yolrl, AEEE A9 RR YAEE FTFAUHEY F
WA 7|E84AE Wolgoln Ut * 1 93 A 12 (Principle 1 of
the Stockholm Declaration) & “Q1ZFe - #Hal 2 v AdE
At FAE 23dn AAE 44 HYE Axn A 2 73
33, 2 A2Ze AT AdALL @A 2 A Ao FF
€ {3t B3=ojo} @rtn WHET vt 9 A5xe AR
E7hed A9e 1z ddtq ZFndxn Ao The Charter of
Economic Rights and Duties of States= “#] 2 vjgie] Ad& 9
3o BAE BE, BE JAHde AL RE HEY 94L&
B3 sta Utk ™ olHF M R Y ES TARHLE JEY £
Ae Fdo| nt@Fo] YA Yoie v|HE B7EI, Y o M
4 Y3 EL TS AIFEEC] BAEAY TS AB7] AFB

Heritage, May 6, 1989, European TSS. 66 3.

88) Outer Space Treaty, supra 3 85, Art. 1 (the exploration and use of outer
“shall be carried out for the benefit and in the interests of all countries --- and
shall be the province of all mankind”).

89) Stockholm Declaration of the United Nations Conference on the Human Envi-
ronment, 16 June 1972, U.N. Doc. A/CONE48/14/Rev. 1 at 3 (1973), U.N.
Doc. A/CONF.48/14 at 2-65, and Corr. 1 (1972), 11 LL.M. 1414(1972)[ ] 3}, the
Stockholm Declaration]. 41§ W48 Nanda & Ris, supra & 3, 3129
2z,

90) Charter of Economic Rights and Duties of States, Art 30, Dec. 12, 1974, G.A.
Res. 3281, U.N. GAOR, 29th Sess., Supp. No. 31, at 50, U.N. Doc. A/9631
(1975), 14 LL.M. 251 (1975) (“[t]he protection, preservation and enhancement
of the environment for the present and future generations is the responsibility
of all States”).

91) ®l¥ol] #3Ad AM T AL Developments in International Environmental Law,
104 HARV. L. REV. 1484, 15419 (1991) 3=,
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e AAHeE ERETE Judy e S8 Aol

E. 334E0/Be] ki, BN BEHES2AM2 SFLEOE

Nanda and Ris7} A& ¢ 21 B3 R o2 Qs 334
ojg& §7o] #lEdE U UE A BE AH HAE F A
o2 ol g Ao Ygol gA AeE AHdE FEAH|EY
AHLE oy o8l AGNYEE Yt 974 1 Fd EXY
gAE Holy &3 ARl MIFTE, THITYY & LFB
(public lands),* 28z S E FTF3A =HU P =3, F
FAgo| e 93l BIse fiRe HAE B4, ¥, o2 F
AAA Fgd 2XA &x dlAagdeld, vA six, YHFH A
& ZHEI}A HUS

FEAEC) &L Yt ET 2 1 Vg B3N 24
A5t oAl #ike MeAE HEFHV] Y3 MR B9 E
XS A u7tA AHEHI e 43Ye g4 dduig 7
t}. itolsl, Bernard S. Cohen®} Ralph W.Johnson® 4 #3814
< F8lo FFAGMEE FALYE Aojge ul BEH} &
o E=gd w24, Eur1E Fdle Aold B wWyoRy &
1718 AYANA Fole Aoy thE Aol gitke Aot ojg
22 oF Mg HF NE B FFAUHEL YNty AR

92) Nanda & Ris, supra 3 3, 296 3=,

93) <1 B4 Lightv. United States, 220 U.S. 523, 537 (1911).

94) <& & the Historic Sites and Buildings Act of 1965, 16 U.S.C. §461 (1970)
(“it is a national policy to preserve for public use historic sites, buildings and
objects of national significance for the inspiration and benefit of the people of
the United States”).

95) <& &Y New Jersey Dep't of Envtl. Protection v. Jersey Cent. Power &
Light Co., 125 N.J. Super. 97, 102, 308 A.2d 671, 675 (Law Div. 1973), rev'd on
other grounds, 351 A.2d 337 (N.]. 1976); Geer v. Connecticut, 161 U.S. 522~523
W ¥z,

96) Cohen, supra B 7, 392~3939; Ralph W. Johnson, Water Pollution and the
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TE& 9% 28 =7 (“a powerful tool for general environmental
protection”) 4 <140 & RHojt},

I. ~ffErcEms &= JH WeEEN R

FABGA Y $8 Ushe KEEER EROIL BXEERE s
2 e dgelntt, MM, offe #& HEold driE 1 X
EEH 2771 fle @ °]& I A&E e e Ad. ¢
? vetdA BBRE P A4o] HF HIo] AFHUTE
A A FAEIY AFG0lvd 2 HH BA S a4 7
3] FHET #¥9 WMol YYSAAGD FHRe AR A7
Zzen ddEn. olH@ AU HFol YAe $ U
KEE e 2AZ & F e #PES WA HAokd F IEEH
YaAda YA @ste] AMEIIE

A, RIBie

1, Saxizs7t MAE FFA|E Hem

ARA el FFAE0EE 2AFe 2o b5 UNAAT
o] Hel BN R N A9 #3o dFE AL gdn B
o7 o] #Eigol ¥ vt KEHEY oFFd E¥IE X2 3

Public Trust Doctrine, 19 ENVTL. L. 485 (1989) 3%,

97) Nanda & Ris, supra g 3, 301, 302% (the expansion of the public trust doc-
trine have made it “a strong and flexible mechanism for confronting complex
environmental problems”)
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A gota A7 dEe 1 A7) ReARA 27x EHA
=3t

a8y, FFARIEL v § e BEUYE ‘O e
HEE: REEI oAV 2 BEERCIAY BielA €1 dFe
Wde 213 HR & FFAA F7] A ¥¥YHa §FHE
HEigol7l q&® 1 AUt 338 Wan, weis o #o
A ZA ARl $8 YEtidx FFUG|EY EgE UAY
€ 18X gugx 1 ¥ 2998t dve #Hagweol A& 7HeA
£ WiAEg ¢ vz HA.

o2 W WEIYPA T FFAEG)| 8L Fkiol dn JFAHA
Hiwol”] Wi (A 4t BRY A2E AT EERS 7oA
ol FFAEol&H YdRFFEIAY 2 Higel 2 FYE Fu
Atz AR HrtE fEE A oY o/ E Sax Age FHE
3E J8d FzE FEL EHEGRI FIUEEE FHATE,
EF FFAEYo|olgtn HME & U7 HAst WEA] ZHFojof
¥ Hernos g3 22 A /A9 B33 848 AAE 4 A
o}

It must contain some concept of a legal right in the general
public; it must be enforceable against the government; and it
must be capable of an interpretation consistent with

contemporary concerns for environmental quality, *

B o] Al 7kA] 84 E el 2] wet WEE AAG AA
TFAEc|oletn & T Bl deA, U AIHA &

98) Neptune City v. Avon-by-the Sea, 61 N.J. 3049, 294 A.2d 52 (“{the] public
trust doctrine, like all common law principles, should not be considered fixed
or static, but should be molded or extended to meet changing conditions and
needs of the public it was created to benefit").

99) Sax, Effective Judicial Intervention, supra &t 9, 4748, o] 845& £4 9
’ﬁ?;ﬂ FENgo| 80l A4d & JEA AR tEde xS € T
Q .
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HME F3td o] HRgd WolEY & UeA, tAY%ez, A
HAAe RERCZE o HEd =28 & otd oW ¥o
2, od 32 73%e Ao /M uiAY uHEAVE AvE
712 ¥,

2. BN R

FTEAUGO| &L AGALY LfAtd A A PAE AR
& st Agdo mA $2 Uels FFAGo|Bolgn &
T e EHEY Ews 37 AdMe Al 1THEE Adste
Hawolu ®ihel HHE A¥dte HEme 9A FolRolol o
M dAe FTVGHIEH vk 7 e Fhe o2 WE
o] FUEAA JFE REEL MEREE SN2 o] WEHIE 9
Al B2 FE olde] Wt FAA FHAM dE HE A Y
F 91 I FPAE i AU distd &  led 222
Bffel distd & 4 glrke JdA FFAGo]olgdn By o
o TBES A8 ASE 4dd AEATTFEAEY EXAHS
ZHE A O AETE AuE olf2 AWt & Aol &
A& U2 A3 EX 3¢ RARKS &xE 78 & 2
B olv B 222 o] AXE AHIAAE W BHFE B
2 g A28 £ dde A FTAECELE BIle oF
o ¥, f2] et ou @ 4 44 ditdF e 4% 8
A& ZE DANA EREEBS AP st R (citizen suit)
ol\} MR (Verbandsklage) & 1434 @erh, walby, @4
o2 g1 %2 vUgde @A FIUGoEcl2n & F Ue &
HEgwolu M7 EA%A edevia Holok & ol

3. FIEMEERN RS
FFAG| &0 nadgdd 3t =08 A & A77 A
¢ A o= ERO e vl ded AL w2 FTFIE
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ol &9l Eiiol Folrtelth ™ ¢ My R AHY 4
& B3 FFUGo| o] QYA 7193 nFY BE M
& F&8de b ddde KR 9A7 gloy, ) pFes
I Eiel FAU #etode o] REH Rolt,

27) 33|89 i #3dE o A9 A F, AA
AW BB (federal common law) o] B}= Zi8], &4 A FWEA
{RBEMETH (Guaranty Clause) o] 2h= Z8),'” Al 9 3¢ uo}
Zo] AT F90 FHE Fo| EAHo 2 JHo| YAHAG
E H4E 7bsdA @ skl A, Xz Ay
Tkt @GR (Commerce Clause) o2t Z#7t gtk Ngxat
o] dgAR] ki (watercourse) 7} vl 3ol FAHETE ol el BT
ol ol 243 48 31 £ & Jenz A
Ao o] & F&EE o] EBFIn FFAUGoEgE 18 24
oA fHsAtie HoA ol At dEHo] Udm BEe
Wilkinsoni4=2] Z#jo] Foj@d. ™ v A& #F HH
e FFAUHCBY HiEE vEFFY TS A AdEE: A
Ho A Zolfe Zo] AEHo] gty HAR & Bt

olg} rlAVIN 2 27} A1 Ye KEEY FFH 4L §
o] FFAe|EE ZstnA ¥ o, HRHY WE HEANA
a2 dXE Fe Ao /M 45Ye] gittn ¥ Aot} 1R &

100) 24 E A& Wilkinson, supra B 5, 4539 H=E.

101) Id, 453~45%. FFAgo| @] B¢ A A<l Ilinois Central A}
e AW Hes o] H& £9% & v U, lllinois Central, 146
US. 43549, 2 F ¥& ARdolA] o] Z& Aa #AHRAc}, Wilkinson,
supra BE5, 4559 F=,

102) B2 ST AW &% ZE Ml dEld KR HWE
B39t ey #3485 flewh, US CONST art. I, §4, cl. 1. Field g
@& lllinois Central AN MAEIL FFAUEE X713 AL FF
gAE A% AFIE Frlse AT Ada FAPEN, FFAH|
T AH EAE] s sRol & A4 Aol HE W
¥ ub . RS 312 Illinois Central, 146 U.S. 4539 3=,

103) Wilkinson, supra # 5, 456~58% %=

104) Id, 458~594,
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gl B EAre] WitHololM FFAo| o] WikdM R Hig
olgte #4o] bt He] R3E wE T 37 HECIE
A, 2 dge 2L BXE ERINE wHEH Fol ¥a
A ¥osta gfe] 14 ¥4 AitEoldN S| Ene
—$iyel7l B e g Moe 4BE A U7 HE
ol
8 Jete] BEREY FIIE0IEY 848 WX B ¥F
i EA qREg 28 7RV e FHLRe WE A35E A
1% 2 A23z A2¥E & 5 U
EE ERS d7sn AR $AFA 4RE dUE VAN, B

Ko BRE $4EAE fAstd] wdfoio} Fo} (B M52 A
1%¥)

Ad@e Yrhe FFEY O APIEF stojop Ao} (Y A23%
A 2%)

TR g B9 olgdla RE uig o] FFAGH|EE K
BLE v o Mo MmEHEY 8 FIFUH|EL WolE
Az B g 848 FolE F JAT bz #HAo] T
TFA9 Edd 9t APHoAEe A& ot W Michigan
M HERERES People ex rel MacMullan v. Babcock Aol A F-F21 &
o] Michigan}t| Miko] €3l AFHn Uctn #AHEH, ™
1 iEBgol ol Michigant| BWEMES “Heére M 37, &
g e Ad A9 T, &4, RG22 Ry B3doo It &
I FAH B $ARIIRUE NAdstzn A& Boloh.

A9 22 #dx B4 A= 8 Ut ®Ede o
AE F AAA U FFAG 8 7] Hatd 2EFolof & Sax

105) 38 Mich. App. 336, 337, 196 N.W.2d 489, 4909 (1972).

106) “The legislature shall provide for the protection of the air, water and other
natural resources of the state from pollution, impairment and destruction.”
MICH. CONST. art. IV, §52.
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e A 7R aEE TAY Y THL vz aHIHA
%< F o 1 o= #3d 3= I BRe] HKE B
2 & deE FHNAA K 3 1 dddE Hixd
44E ¥ A& A7 € € g Aol 7y, A WEd
o) B TR EES B /A7 dE HEE 2 A=
& uEke ¥984& v FHY =74 He Ao

B. L&

EBEWEMRS 9434 92 WEKEES 7137 o= 84
o HlZo] £ o VERSE A ALY £ e AL HEY 7
EE 58 TGS BolEolx Aot T o7 JiY
MER FFAE 8 B #IFER] VELE dgd AL
A B ush Zed™ 1 BEAY Ao 197099 Sax ws
o] =EWE FFo MY Michigane] ¥7E 33 (Environmen-
tal Protection Act) ©] 31t}

a3y, EHE FFE|EE WolEole At FFAE0|
B9 FEi - fEHE AE & A He A7 U4 FEAE
o2 oW AAXNYL FFAY KA - E&o] FHooJA o] &
B3 dtadel ke 8] ALY oM E4e Higoln Aldid
wEly B3 A9 JtA e WEA npdoloA Hig ANz WA
e A ¥as) o R-237] Hde AEAE AFdHA f=
o, el TP L kol vt FAHln EAHC]Y] HE
of FFANEolEY FHHE - BIEES F2E & A HY HE
o} wekr, FFAEolEY HES AR EEM KRz €
Fyto) gled, FFAEEE =0 sl AAH P gt

107) F3Aeol &9 Epa 4RI HM e Stevens, supra B 15, 226
~230%,
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o] dult AYAYA olFolrt. WAL R F4H - MAAQY %
EHEE T - ARt o] &folgdn 44E 4 ded,
o] AAH FAL Yo ZotdE: AIAQ EFEEBmOIMNE
olyn KEFAIE AYdle ALZAME opd dFo| MHEBES A
Aste ez 29€E 42171 e Aol wepr Wiks) A
A8 el Bri9dittn AT

el o7 A9 e FFUHEE WM AYoR Folg
2 A M7t FEARA AR BRES flEE Astd &
g B B3z FAsD AP M AL AdRLe F
8219 ¢ A8 Ut Pennsylvaniapy L I thEAQ do]
2, Faagde] HEY HEo g M H 3§ Rhode
Island @R "0 MR d¥ ARG E 4 A g g B
E2¢ AL WY New YorkJHAH"''= olo] &@ctn AT
Alaskafi8Y-& E17], ol FE £ F2 (waters) 7} MEEC] #
A A4 ¢ YEE FRF0 Yz FAST U, '? Louisiana
MaYe 79 FA49E BRY AlFEe Astd R3dtoof I
I FEsR ok 7R BAAJL #3E T e e o2
9S8 e 73 1 U

For the benefit of present and future generations, the State and its
political subdivisions shall conserve and protect Hawaii's natural
beauty and all natural resources, including land, air, water, minerals,
and energy sources, and shall promote the development and
utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State.

108) A4S AL M, o= APAAS B4, 479 X 74, 95-96 (1996,
8); Robert A. Mclaren, Comment, Environmental Protection Based on State
Constitutional Law: A Call for Reinterpretation, 1 U. HAW. L. REV. 123, 128
(1990) &=,

109) PA. CONST. Art. 1,4§27.

110) RI.CONST. Art. [, §17.

111) N.Y.CONST. Art. XV, §1.

112) Alaska CONST. art. Vi, §3.
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All public natural resources are held in trust by the State for the
benefit of the people.”®

TG0l 8€ BE{LIA 2 £ F4e U] HolM =
€ R, @d, &k i fd HAA He A& EBIAYYG
e B i BERAA A537) Wi €L BRo w
& 924 V5dtd HRES THELE F¥e 8L 3
o mEka, FFAE|Ee YiE Fe A% L& AFE
BEYIES B3t $8 vt Eid €2z tl8o] 1 73] B
B0l &g Hdddte Ao FFUENEE $8 Yt =Y
e 718 848 ddde REe 9471 9o

TE3ANG| 82 WY slo] HERALE A4 + fle
AL, AR BRI AFE AAALY FEAEA o8 23 9
B7t Atk Addte oRBURRER ) A, X EHR Ad
Aol NEgAzM 1 HEE 27 78FL /AT ita M
e EAHEEYY, AA FE0 AAALY FER2MY J)F
& FYPYl o] o T AYE Y F UEE FHIE ME
*#RY4, viARez FFAGe AR vEhe VEERES S
© BAARAERY Al k. FIFATHYAFN APALYA L
T4 W7t AR solof Ao AHE F e olen Z2aPA
2oz H7| 4 J|EAAAYA L BEY §3 W] AHAY
Ago] gittn BAIF Yde Hxo HFo] B o) 1 dAA0
gA2gT. wEA B A Y] FFAUHIEY =YWL
2 Adsivtn BeEI o A HNtEe wkERelY THER
< EERFA EE 23 & 2 5 Ytn AZEd. a3
TFA9 & A dA2A g3 L A& AT F AR

113) HAW. CONST. Art. X, §1.

114) Ernst Brandl and Hartwin Bungert, Constitutional Entrenchment of Environmen-
tal Protection: A Comparative Analysis of Experiences Abroad, 16 HARV.
ENVTL. L.REV. 1, 4 (1992).
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X 279 ZE Ao AHE RE 282 #E& #43to @R
Al EEEEl0l ok, @RE o218 A XHel FREARAM ol B
Mstn Hegl #ME X0 olo giEts BiEE FISKAME ohd
gch

V. AjuEFERS g4 98

ol oA FFAEe| e W&o] /Y A& T3] FAH
I A ANE $2 Jddgdd =48 TR0 EY WEE AW
Aol BAE HAse RO AP FAHT 4AH
gt Az a8y, £8 detel 4 8HAE e 1 HAH
£Ze nFdMe o7 kA AdE #E, BA3Y sEL A
& #E}E B4 AdEE FE8a o MIE ISR
Heggozd 2314 4 ozt gdE

BE A4 Al e S g B 2ol EAH
o] ¢#g Lfel BWsta APFY FHYY off EF T A
fEmozYEy FHE 27 Y A FIUG| & A
Y 12 71%% 9 5 dsd 9 AnEsd. g FFAEH)
8o /M3 EAAQ /de vz fi9 2 A7 F, &8 A5AY
o2 Uotd JAYY Mg galo] Aol AR (us publicum) I}
AW Tt 1TBHE (jus privatum or jus regium) &) ¥§& 431
o] & E3lo] $ejAl Y HiEAY FIZ (common interest) & =R 3=
o otz Azed. 44 A8HD AEE WA e TEEY T3
of Bt AMRW, ojd Agzigo] o}F e FEFAM KA &
&o] 288 9u]E JIA 3 UG ojEts FFUECIEL I A
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Ao d3ted AFH 7129 HFEESE 2AHA gk A=
49 2fAE FFAGo| 8o st 1 FERE HeIeE A
ol ohvet 1 HAMS Pl = srte) HifRe] REAAE Aol
o @A, FFUG|&8e AGRAUNN LABHE (jus publicum)
T FohlAIT 24AE0] AgAL] dEd ST Y= HEHE
(jus privatum) o] st} 3838 walste AL U9 Ggeo
People v. California Fish Co, A A, California Qe o] AL
£ . ok o] Hbie ANEAdY AfAE WEe A
(public right) 7} RE&=E Waeoz 1 Agxde UAHS B
81 /He] Az (private right) & W39 Fifo] F4se & Ho
¥ 2ZEdn BAE b} o 10

o2, HEN FiRe 378 AMEY ow ANy T
TEH F@e Alde mel deA FHogin. o] 2EA Fa
of FRteAe 2 Ade ANAAR Ao we} WEE Fo
o AAd 2] Jeke 195040 RE 1970 7R AR A o)
g shete Aol $ARIRT ¢4 90 Ao o 93t
o HAMEMS ARZE YAE FHSA Dojol o}, ol e
AANES F34E FREA HUN 2 224 T BAEQ olg
Y EY g PR =77 He ¥ AAd YoM TEEH £
FWEE JAZ dosorle 229 AL BEss do 94
THE FE Aol #8 FFY fifd 2¥eda & Ao, 23
Aol 82 B2 oG AN F £o|N LABEY LBHE =3
A Fo2HA wsstE itlty HKE S48 2SAY RS
F73A e Rolt},

olRAME FFUGe| 8] UAZ FHRE ZwojM ojm o
€S seA] AHRIIZ @ ojse] HYE AN o5 o
uete] 83 8A e g8 92 §AYe] 1 JEL AUz 3

115) People v. California Fish Co., 166 Cal. 576, 591, 138 P, 79, 85 (1913).
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32 R3a e FEo @A o] o]8o] oj” JFE T + 3
A& 4¥ &

A, XRiE BEE WxoM2 A§

A MAR, FFAEG)EL BAYPH ] KM= Y& FoklA
BEEBZE ERE & e ERSE ALY F Uvde Aol
ol & F7] A5t ZEo FF =T dlide] HAD ikt 2
g Alzle] FFAGEE A 4d ExE v HEE v o
29 7lopite] Exg-g AAsEE AdFAe 2% 81 &
F Zt3o] B IIE ASEINASNE skt SHFE &3 A -
233 o o3 six9 #&E 2 A o) Bea e
AEE ot 1 4ol AAHR Ut AEFAE Aol &
FANAY F& 2FANAAN 2 FE#ES JY3A dFid,
ITHRERS &4 ¥ QoA AT TEAES A8 14H
747 3858 2 BRYE Ve o8 /A AHE FESH &
A1 olg #Hsske ol AW eHRsitte #EE Hd Ao
AH AGFREL F& FHNE RN 2 F e =R
A dzelzt A71n gge]l 22 ANGALE ] oy,
AGAAGAE hE e FAAEL FUE0] BFde A& Fg
olf7t glon, Addale &£5A B Edo] FL& oo,

asy, Jlobt FYPFELE B89 Aoy EXJL 7 e 7HA
ol o] &H9 RHEE /M Ut FAF L¥e TR AYE
AXE B¢ 9% 2d2 BEHA £BS AlgEe FAHAI H
o] &3 HFE] ARFEA L F e WHLE Ve 59
d 5 At fAEa gen 1 AHtdle ENelA filax
b AAF AFY BEQ UFA] Ao JlepidE ALdtE
Aol vl E A GHoln @r|HQ Fi@ele BAIEA Z2d, °F
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ASE 834 - 314 4 vy 71§ BEH= o] @K AN
A AlZe N BY @i $Aste Ao,

a4, EAe Jloptg AgdEe oM 239 YA 24 &
2E 2Zdgched . 28 BEA 2fAlAY 2f3t6A
A Bog 5d%en, 38 ¥, 98 59 A9 2o
24& 25 g5t 499 AAseME FZYge A4S §
Jbete | 1ol §2& FolE & ge Aol

gy, 7okt ZYPFHo] A BRE FYAR 3o 1 AF
Ao A AgEo] Utkn FoE Fdo] AT EXY L{AELS
dutdog Afa7t Ae HAEE P BE 9o ZHEEAM
REE /12 T3t Ha, meA o1 EXE JgdAe &3
of meh AHgstn RAso} e Aotk F, slokit T F L]
1A I E YAEUE BE - BRESE AHo] slokitd HYH F
FAEGRAY EAojm o] BAd utsle AME ¥ AL WE F
el Agd Bag 239 AAE AT 1 EEN B
#HE #2418 F gle Aol

FFAGo|EE WolEYo 2N A& & e AFE ¥tz o)
of gt irEdlE TACE Utk 2E ARE AAEz ol oy
8 e ARY 55, E APHNE g8k =R FHEF I
® 2AE sY3te dox 943 FAV Aot #8AY FF -
RAsbsA € AXsdes FEmM e A2 (29
“Capture”) 1859 FlIRE FAZA ) HYHo S YT & 3le
Ro|th, o|g 22 A% Yuwtoz £ FFA golMde
eHd AdAgle] 1 2fAA BEE A ARe st A
Hol glo] 1o tdte FrEHE PAEAY ITEHES FALE B¢
2 ol g#d] 5EY Fost adctn 4y YRPe Ao
2 Adsd, ofd adxtge) o) - - Ao EAE AL 2
Bike] glolx BRS 9 994 R A% 1 AR §
o] EEAENE EikdAAN E ¢ A g ded, FFAE0
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8E WolEol: A& AW HAER SHIE LolEol: Ao
aXE Ho] ol gixe A B AARYY Hoz2 $74)
e Ao, ERE #I¥ A9 EREE w=& Jus} e
Hol},

whol BFAEo|@o] 2] ab kbgol o)dtel 1 iy HAE
A dechd, slopitel A$ W8 o AdgAEo] 239 B
#& o AAYn soE slopte A EES FRe s
2440 BRI & & Jew, 2399 283 I 7
AP FHE 25 ARGE Aoz BBE ZF F¥sucn
g 4 A3 2 Adel AA 2ERS FGe) BN v Est
AR E ZAtsteiol s, FHER £¢ ¥4Focz #ARS
o] 24 RIS AAY Ho] oz} slopitE HEHE Ao 2
BRe A 2¥ste A7 R tael K@M 2L st
oo} st Aot HRS R ga 24t THER 2 A
T AgsEin e Adde BREC KR A =9 2
Z ol Ssted 2 BRI BAE AQuh, o] o HEhre RS
Aubd gmffolzhe Al oatd Boe] $7 ER AA #iE
9] F|£ (common interest) o] ¥-§3h=7tE WA ¥ Holo,

AAAQAE 1 2 BR9 7AsL Ax, oG 2 BH A
W 914 2 HriE Ao we 21 I 7HXe REWYE A
Y Suto) gloh. 9y 24 3 BaddE /M —#KiEE A
Aae U ol B4 4P BF @50 Fu 98 NPE £
9 B olje WE $ET Wate Ade 87d BgEHA B
e 4% dulex AT + dE Rold. 4§ W, A
£ g AAA sAe] A 70 Hof A @key, e¥d
de 7AYo AR 77t FEZ APARE WET 3 A =
e d7aR7 U gk AEeld AdAde A4 Hrle
Zulz 1 o4 @ FEhHe FYL Fol, HAdE NPL A
o] FAAY FARAZ uPE Ho| FARZL ARy oAl
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MNEET BESol frh &9 wel o] 8ut “RMMRZE 9 A
A& AF23 e 430l 38 AL dy AFoly AP
JHe d&A gev 1 7t E AdE o3 2RE el
£ Adelt, Q3te] T /84, F3 AAFHAA e @A
4& 2B ol o] 1 iXJt TAHA R Adxde] @
€ Aotk WA 2 REE 1 NIRRT $HHoE mBidteo}
o= EFstn 2 AWL A& FREESA A U Yot
7} o] & ¥AL 1 A9 AV AEstETEgE 2 B H
EE AT o) TERAM B0 W7 ALE Ao nizE o
71el FEA el 8 wiEtke] 49, F, T FFAUAH| o
EYEHAGT HEE fEe FAREYE 79 92 gl 7}
A A2 AFATe HFol o] X E ERY FIRES A% &
FAA AgE Agagelzt o]g F4E 4 Ux oo ot
Fng AZigezA o Ade $€ & U Aotk oA %I}
A, BEA A¥e] felvel T EHS TRt YA
B3 g Wste d ¥4Hoetn WEHCHE ¥ BiREO|
ZHE E95A] Yof NYE BEY e A4 gert 3
Hats &2F2Q BRe 9 NP FHERA A BRS BN
FIES 918t o8 RAY & BEE AA =Hol o] AHE A
2 NAFAY FEAEAZR AT HEd 72FAE A & &
QA He Aol olg o] FFAH|EL “UvtH VAHAEIE
4% 7¥% =7 (“a powerful tool for general environmental
protection”) 24 8% & 3& Rejd

ol & st wFeAM MEE] FFAUE] B HEHANW
Marks v. Whitney"® At & &/08az g}, o] Alde EAe 7
ol A#AQ Marks7t 19 AEE TAEA AEdteie dHA 2
Wgtth, ol %o Atm 9IW Whitneye ¥ thE9 & Alge A7

116) 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971).
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2 2 Marks 249 EXd] i A& FF&n Yied, 1 W
$2 Marks?] ZkHARgje] AWe] gt dwdiFe] Helg AN§
o Aot (Whitneye Ad#AY EYPAA 7std 248
A 718 o] opd). Whitney7} HBE MM (Standing) & F & 3l
oo HAIF THE ke #lksg A9 2¥A Californiat thy ¥
< oF gEbgo] Marks7t ¥ & 7fdshe A& & 83t Whitney
7 ‘gl dg F34A=d " (“public trust rights in tidelands”) &
F348e A& et ol Marks2 & F Whitneyol Al 1
7b ‘@t Fe] Yoz A e A" (“rights to which he is
entitled as a member of the general public’) & wSt=2 ¥ &3l A
% 23 A dAez 1 Y AEE e b e

Fu= vFeHe $ Marks Ate] Bdo] AnEA & 159
¥ 1980 W Futdl o237 RRZC BT HA(AUY
“Coastal Wetlands Planning, Protection, and Restoration Act” FE¥=
“Emergency Wetlands Resources Act of 1986") o] AA LU, ¢
Marks AtZ3} & Al A ghifro]l FFAEe| 89 713t A
NEE e Aol 9 Y& A 73L& A3 A9E ¥
a7 itk & Ao,

BHES Ev 71X e AAAYY EEL AEF AL ofY
o 238, AAARHA, =H¥A, &3, FA3H, FAH, 1Y
H, 283 71€3Q A EC] 439 E + & I=EE gsim 437
EZg 24" HAeojch ¥ wapd, ol d FHEA ] #HEe F
o] HR HAAYL AN FEIAUNE Hibze] #Ddtes A
o] IEthe A& FHTMmY AMdeltt, = oeze 4 Hhxol

117) 6Cal. 3d 261, 491 P.2d 380~81%, 98 Cal. Rptr. 797 (the Court concluded
that “[t]here is absolutely no merit in Marks' contention that as the owner of
the jus privatum --- he may fill and develop his property”).

118) BIRNIE & BOYLE, supra & 78, 1199 (*a complex issue in which scientific,
moral, ethical, political, economic, social, and technological issues are
inextricably intertwined”) .
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ast e HEE A€ de Aol uEFWIt 1 E UA wA
Hopol & RojA FAE old dE #Ee & FdA A=
A =¥ A& FH3a o] FdME Ot HbrdA od 9,
S AT AAALE /e s AHFEC] BEA Aol &
oA e fPle2X e #EEE FAdte A AAd Hust e 3
< ZAzdaA ¥, Yeo] AdAUNLe FHE wIE o 2
BdE FE7 S A3l RE FAYLE B itEERd V]
2eohd Yge MEERE EMME T8 - TR 339 vy e
Hédto it afERc AU 7dE ¥ F UL Aot

B. EWEmERoIAM A

F AAZ, FING)EE =PHeEA 28 F e AL
EEE B (standing) o] #F Rolc}, AR o] - #eo] &
o AZIHe BALEde U A HRY olsfBA Aol #HHH
ol . F, AAAYEE /L3 MEAAS & 3713 3
s, 2831 a2 Add 3 AHE Br) Wi o e
o AGFY Tt dNFoR A4 #4E 23 Yo 87
ol }AHE A& Hede —KERC Jolg. A & w2
ol Hdsteie FL Ar|o|dRF %o FFE ¥AZ oYL E
o|a ol &8 HFFTH BATIL Hoj7trl dHpelnt. wmA o]
2 AgdM B3E FIde 48E BB F e AHEL
MEE7te ARAA BAZL e AR F, AGFU)AHY dut
UL el gl o & €9 Jlokit AR AMEgAs JNE
3718 WE B3T3 ddtd AGFUR AFe FuaA YALE,
BREAE, ERAEAEC 1 AEHIE UdFHL FHE Ao
o WA olEe BAIANE nA ¥ LI BEMS
ol R fTHREREE AVIshedl oW EEEMMo] EAET. o
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o} & PYP2F oM AGFUE BHEL Fife] T8 17
Bsre igEad 9dd Ride & E fifelstn AFHA
%7] W EHELEMEE AFLA R de 4Fod.

1970 ) o) Fo mZoA FFAE| e A3 A7E A
Axd BE 2FodHe A2 I FFY Agd I FAR
2 SRS ditadle] FRE FUE § 4% dubARlo] dUxt
ARE A2 § &% FF dHANE AU § &F Fo
azel, o|s} go] FFAEAS FHE BIT YnedH &
go] I EEELEE 50 BAIZE € AL vSdME 9A% A
otk &, FFAEo|Eo| PATHY AAALL] F&o W@
g #4 <199 e BEE &y fEE 7R A op
& 59 FAAENA REEES F48 & e 4587 EAH
| Aol

old) ¥ NEE 8U4dA “Yes'o|t}, &, FFAENEL XY
F9e FEoln ¥AAHY AAde E8o] dE e Wi
ojgle] T & EBYY iy HEE /I YA ol ¥ FALREA
A EBEEES JTHLE FAE & Sk s FFAE
e Y7 &8 UEe FEAY #A - E5 E4HYA FAAY
o] —RBRS FFZE A 1 L/ANA AgH 3Uoa &
FAsD Jden, 290 —RERE 2RE] AXd A Hu
uekA ol vt FihEEe 712 He L AR WA #AE
AFEA He Rolth, nFe YL FAHOE dutzvle] HF
3 AlEtxtgel didld “IFRe] kY AR (“a formal legal right to
environmental quality”) & 7}X 12 gicts #@sx o1

o|Ze #AL wFA AR F4E Avist ARed, 2HL
Sax A7 BFBAIEC| 8o BF 71@uA =8 "The Public Trust
Doctrine in Natural Resources Law; Effective Judicial Intervention” & &3

119) Lazarus, supra &9, 658%,
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¥ 197097 = [N HA @ FAE T3 d4ast R4
Yo disted ABPAALE BTV A E WEH ol dE
g&"& dFsteiol Ax,"™ wets FFAH| 80| Ut IUNE
FFNEY FYAEa o|@FA e AL A9 AAxHl He
‘Bl A& #FAe 71EE 43R YT £ U
Relth, ZA, wdiyYe #dle “‘AHE dYrt & d —
Addez vor A, AYez2RE ver A, YA
et B3sE o, e FHyYe FH 3 UFd A3
7b obd @ 1 EEEEKE FASHY Aotk ol o] B
ARAA BAE H2E 5 AN7] AR BFLFA U A
golg9 oExE tE EolAW Rolth

- C. By WAoliMel @t

oixlgto 2 FFAGo|Ee| JHAE & Uv E TE oJHL &4
“ERHER) 4xA” (“Environmental Taking”) o] #& Zolt}, 49 &7
A £golgke AL A B A8 PFAA A& 2/AS
YAz AgFee A& DL AFAdME o9 o] FAFA
B Ro &o] 9 2FAE0] dEle EHRAA "#AIAFA
(“Environmental Free Lunch”) & A #st1n Utha A 7o uw
gAE old thald EES MRS A3 U vz9 e W
dEe 238 9 o] BAY & T Aol A EAFS BRI
AR o] Hn wEs BAFAE T oA o] AV =
&9 o] .

S E dAd 2dYES] LAY a8 /A FETAR
A&t A2fAL PAL Ag=HE AL/ B8 drh A YHAAE
of EAY] &AL AAlo] 2T F Qe AFALE HAHA

120) .
121) Tennessee Power Co. v. TVA, 306 U.S. 118 (1939).
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YrF YT Zo] ALgSHA & Ao ddtd HEAE FRE BFL
7% Zol dMEEE ol 3t FoB 0| Zo| BAFA
w9 Mdo] AgHe BEAY 2fAdA BA4E dFe A AE
T oA 8 ez Azrdr

TEAECI 80 =YETR w2 oju) BFE HFojor ¥ AH
& 4e7t fle A, & $4E JleiFe 4E¥2 € & A A
o2 AzZEn. | EXst dgadez HrtEgd 1 AgAg
8 afAe A7) HEHS 4F, F NTE HAE HETee A
o] olvg dYPFE ATT & g VAL 2R3 Uz
tet O AEE gAWL Ao EFdicu 27 gEon. F, A
g§Ad e 2rhET HEEe QAN B F ARl AR 9w
d59 o8 BAE ft3, wWEH I sfAE 289 BRS
FlAMol 38 deolX 1 EAE &#/37] A2g Zol7] dE
o ALFH Aol AFEE FE 23 £ Ho] glde Aot
et BfFE AgAdolstn #3E EXY AEE A e F
AALY st = olof il B3E 87t fle RolH.

ool M FFAEo|8Y AL MAdNY BYAL 2 Y2l
=€ F3AUH0| 89 FAHY W& FF AR FoA 7A
e Aol ]%ﬂlx‘f TR AE Fotd SAT HBERC]
&350 gie}. o B El F2 Yol HEE Wolle 2 ZER
gk ohe} 1 é%ﬂl ZEE & AU RS FAld o 2
Y8478 Z2Astciol g EEo 2= E7da U9
#BAEL FTFUGHNEY NBA Zge Adtere BEcln &
o2 §FoM HA8E Ffo 2 F sl fol=eE 3§
3 714¥ & ledet Azdd,



28wV — X

LS

2e7t &8 Qe FEANE Faol ¥hssz 1 REME 7
& & glo] 1 BE- 237} TEAY 243 Wdo] YA 7
2¢ AAAL0] YT, BFAGBL YhFo] oA AAR
Ao gt HAE Al MRS BE] A8 1 284 — K
Kol BACID BARC — oA AAALel EHIAATGD Bkl
Bl 1 ARAE BT SHERA o8 BESIL BRIl ¥
#HE AL Eaolo,

W% ] o5l APERCE WAY FIULIES od
Nzl A e g A AR BARAR At TR
oz Agde] st Ba KBS I WALsol de ¢ U9
HRFAEE 2Ea7] 9ok AS8Y FRA0|E0] 05T 48
& BARAE ddse Gy Bgez 18T & WA 8 A%
& u% gfgol Frhdoz AFE ARl Had YHE WE
o DEMT A4AS) LAH Alod BHIE TeAgelgs 2d
4 842 setatn o A8 BAHE BABAC Rk A
g BAE Adsas] 9P o2 @RES v= o 2F
o) Be it - Fikiko] Yol 24E BAEAO] HLOZ U
YoM UT dEes SdF BATAC] B Vi THE
wga S ABEE oJato] old BARARRY EEEE
A BooA mEE B4 BE FA90d oz 44
A,

WS $29 HMAV GE BTN BAE FRAG EolA T
o s 3 EKES o] BR ¥ U SUEAY /120 €@
. £, o] MEgo] XRHED ol ZohkelE 1 WeE T
2 3%, oY Gt RS 1 o84 847 #gsn 9



LHMICAR VI WETHE 239

€ 3 1 =4 7M€ €% WA 8 §da s

aG AW e MARE Fie FTFUYEL £ Uy
o =qdte AL Fedn A REERE Asa dE ¢
2 vetdM O KEER SAE FolE & g, oFy AAAYY
Hzo #3tel @RS EHRA0) 313 FAPHA oF B
A EEEe REER) #H S2Y £x 7] dEed waEM, ¢
g Ut IZAH0| & WolEole WA Wte TEE ¥
e Aoln FEAHoI8e WEE R kS Fe AfMdEe
EWEWIES F3o] WEMSUbdte Aol /M3 wEgstan 3
o BRS $3§ @RRIYNH oo dd Hbre HFHQY
HErE SEEnd O @ike BBk s E73a ol 2o &
BEHIE] B71edtA o4& Aolth



